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	Summary: 

	Article 18 of the Radio Regulations contains the obligation that any operation of transmitting stations – including satellite Earth stations – requires authorisation by the country to which that transmitting station is subject. This is clear and unambiguous. The attached Annex provides an analysis of the provisions of Article 18 and concludes that they are sufficient to address the issue of unauthorized operation of satellite Earth stations.

	Proposal:

	invites CPG19-4 to 
amend the background section of the CEPT Brief on AI 9.1, Issue 9.1.7 to include the analysis in the attached Annex

	Background:

	Agenda Item 9.1 Issue 9.1.7 – Issue 2) in the Annex to Resolution 958 (WRC‑15)
Issue 2) Studies to examine:
whether there is a need for possible additional measures in order to limit uplink transmissions of terminals to those authorized terminals in accordance with No 18.1; 
the possible methods that will assist administrations in managing the unauthorized operation of earth station terminals deployed within its territory, as a tool to guide their national spectrum management programme, in accordance with Resolution ITU‑R 64 (RA‑15).



Annex 

Background/Observations about current practice 
Chapter V of the ITU Radio Regulations contains in Article 18 a number of provisions regarding the licenced operation of transmitting stations.
‘Article 18.1 - No transmitting station may be established or operated by a private person or by any enterprise without a license issued in an appropriate form and in conformity with the provisions of these Regulations by or on behalf of the government of the country to which the station in question is subject (however, see No. 18.2, 18.8 and 18.11) ’.
The phrase “to which the station in question is subject” is a legal term meant to cover many different situations, including those of transmitters moving over territories of different countries. The drafters of this article could have chosen to have this obligation apply “for the country in which the station in question is located”, but did not. The most likely reason for this is that stations in motion at some point in time will be located in international waters. Since no nation has jurisdiction over international waters, a terminal would be subject to the jurisdiction of the country where the aircraft or vessel was registered. Therefore, by saying “to which the station in question is subject” the authors covered all cases – mobile or fixed, national airspace or international waters. The language chosen is flexible enough to cover both the cases of jurisdiction based on aircraft/vessel registration as well as jurisdiction based on location.
This interpretation is consistent with other areas of international law. Jurisdiction of a country is usually based on the “nexus” or connection a country has with a given activity. For instance, countries do not tax duty-free sales which take place on aircraft flying over its territory since the connection to the country overflown is insignificant. In contrast, the use of spectrum involves use of a sovereign national resource, as well as a possibility of interference received from transmitters operating by another administration. Administrations therefore have jurisdiction over any transmitter operated in their territory, even those flying over its airspace.
This requirement is followed in practice by aeronautical and maritime satellite service network operators, as well as by the international regulations applying to AMSS and ESIMs. Airlines typically require AMSS and ESIM vendors to show proof of authorisations in the countries they fly over. Speaking from experience, all network operators spend significant effort in securing authorisations in countries where their terminals operate and incorporate position-sensitive capabilities in the Network Operation Centers which prohibit transmissions in countries where they are not authorised.
Other provisions of Article 18 (please see some of them listed below) do refer to either mobile stations or aircraft/ships. These provisions, however, apply to specific cases and do not reduce or alter the broad requirement of Art. 18.1 to operate transmitters only if authorised by the country that has jurisdiction over the transmitter.
 ‘Article 18.3 – Mobile stations which are registered in a territory or group of territories which does not have full responsibility for its international relations may be considered, in so far as the issue of licences is concerned, as subject to the authority of that territory or group of territories’.
This provision applies to the specific case of mobile stations licensed in territories which are not fully responsible for their international relations. It does not affect the requirement of Art. 18.1.
‘Article 18.5 – To facilitate the verification of licences issued to mobile stations and mobile earth stations, a translation of the text in one of the working languages of the Union shall be added, when necessary, to the text written in the national language’.
‘Article 18.6 – The government which issues a licence to a mobile station or a mobile earth station shall indicate therein in clear form the particulars of the station, including its name, call sign and, where appropriate, the public correspondence category, as well as the general characteristics of the installation’.
These provisions deal only with the form and content of licenses for mobile and mobile earth stations and do not affect the requirement of Art. 18.1.
‘Article 18.7 – For land mobile stations, including stations consisting only of one or more receivers, a clause shall be included in the licence, specifically or by reference, under which the operation of these stations shall be forbidden in countries other than the country in which the licence is issued, except as may be provided by special agreement between the governments of the countries concerned’.
One may see that this provision reinforces the requirement of Art. 18.1. for land mobile stations.
The specific provisions covering mobile stations may have been deemed necessary to include in Art. 18 since no ITU-R Recommendations exist covering the free circulation and use of mobile terminals. The ITU-R Recommendation covering ESIMs require compliance with Art. 18. Any future ITU-R recommendation will most likely follow this precedent.
‘Article 18.8 – 1) In the case of a new registration of a ship or aircraft in circumstances where delay is likely to occur in the issue of a licence by the country in which it is to be registered, the administration of the country from which the mobile station or mobile earth station wishes to make its voyage or flight may, at the request of the operating company, issue a certificate to the effect that the station complies with these Regulations. This certificate, drawn up in a form determined by the issuing administration, shall give the particulars mentioned in No. 18.6 and shall be valid only for the duration of the voyage or flight to the country in which the registration of the ship or aircraft will be effected, or for a period of three months, whichever is less’.
This provision covers the case of delivery of new aircraft and vessels (movement from country of manufacture to country of ownership). Aircraft and ships are manufactured in a relatively limited number of countries, but are delivered to customers with radio equipment already installed on board. This radio equipment cannot be licensed in the country of the customer (e.g. airline) until that customer takes possession of the aircraft or vessel. This provision covers the very limited case of temporary authorizations to accommodate delivery of aircraft and vessels.
‘Article 18.11 – In the case of hire, lease or interchange of aircraft, the administration having authority over the aircraft operator receiving an aircraft under such an arrangement may, by agreement with the administration of the country in which the aircraft is registered, issue a licence in conformity with that specified in No. 18.6 as a temporary substitute for the original licence’.
This provision covers the case of leased, hired or loaned aircraft or vessels. It does not affect the requirement of Art. 18.1.
Conclusion
The current provisions of Article 18 contain a clear and unambiguous requirement to operate a satellite Earth station only if duly authorized. Thus, if any problems are experienced by administrations with unauthorized operation of satellite Earth stations this is a problem of enforcement, not of inadequate regulation. Therefore additional provisions in the Radio Regulations will not improve the situation. 
Issues related to individual satellite service applications – such as those involving mobility – are best addressed in the specific provisions enabling those applications, rather than in general provisions in Article 18 or other parts of the Radio Regulations. For example, concerns regarding possible unauthorized operation of ESIMs under Agenda item 1.5 should be addressed by insertion of provisions in any WRC-19 Resolution addressing this AI that are similar to those adopted in Resolution 156 (WRC-15).
image2.wmf
ECC

Electronic Communications Committee

CEPT


